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Foreword

Teéna koutou katoa.

Na te whakamanatanga o Te Ture Whenua Maori 1993,
ka puta mai he arotahi hou mo nga ahuatanga pupuri,
whakahaere whenua Maori. Ko ténei pukapuka 7Trustees’
Duties: A guide ko ia tétahi o nga pukapuka maha, kua
hangaia, e Te Tari Kooti, ki te arahi i a ratou e whai wahi
ana ki te whenua Maori, kia whai marama ai ratou ki nga
take whenua Maori o ténei wa.

Tino kaha tonu te whai, kia takoto nga tuhinga, kia whai
hua ai, ara kia marama ano aua kupu ki nga kaipanui.

The passing of Te Ture Whenua Maori Act 1993 brought a
new focus to Maori land ownership and administration.
Trustees’ Duties: A guide is one of a series of books
produced by the Department for Courts to aid those
involved with Maori land to achieve an understanding of
current Maori land matters.

Every effort has been made to present this material in a
manner that the reader will find both useful and easy to
understand.

728
Shane Gibbons

Chief Registrar
Maori Land Court



Introduction

This book is a guide to help trustees understand their
roles and responsibilities as members of a Maori land
trust established under Te Ture Whenua Maori Act
1993. The roles and responsibilities are drawn from
Te Ture Whenua Maori Act 1993 and from the
Trustee Act 1956 .

In this book, Te Ture Whenua Maori Act 1993 will be
called “the Act”.

The Maori Land Court — addresses

The addresses of Maori Land Court offices are at the
back of this book.

Glossary

To help to clarify the legal words and phrases used in
this book, there is an accompanying glossary —
Glossary: Te Ture Whenua Maori.

It includes terms words and phrases used throughout
Maori Land Court publications. There may be words
and phrases in the glossary that are not used in this
particular book. These are words and phrases that
you could also find helpful when discussing Maori
land issues with Maori Land Court staff and
professional people such as lawyers.

When a word or phrase that is in the glossary appears
in this book for the first time, it will be in bold, e.g.,
affidavit.

Trustees’ duties

Trustees are bound by the Act and the Trustee Act
1956. Their key duty is “to maximise the assets and
minimise the liabilities of the trust” to the best of

5




their ability and within the law. Their powers, rights,
and obligations are set out in the trust order.

The trustees must not spend trust money
unnecessarily or without proper authority, therefore
breaching the trust order. If they do, the
beneficiaries have the right to hold them personally
liable for any financial loss brought about by their
mismanagement. The beneficiaries can take a case to
the Maori Land Court or the High Court. The courts
regard any breach of a trust as a very serious matter,
and if the trustees are found to be at fault, they can
expect to pay for any losses that they have caused.

The trustees’ duties can be summarised into the
following eleven principles:
1. Acquaintance

The trustees must be familiar with the property
administered by the trust, along with the terms of the
trust order and all issues affecting the trust.

2. Adherence

The trustees must act in accordance with the terms of
the trust order.

3. Impartiality

The trustees must treat all trust beneficiaries with the
same degree of fairness. The trustees are there to act
in the best interests of all the beneficiaries.

4. Investments

Investments must be made in terms of the trust order
and in accordance with the Trustee Act 1956 and its
amendment of 1988. The government does not
guarantee investments.



5. Diligence and prudence

The trustees are required to act with the care,
diligence, prudence, and good judgement expected of
business people managing the affairs of others. For
example, unauthorised or unnecessary spending must
not occur. Also, failing to pay accounts that result in
additional payments of interest is not acceptable if the
delay was caused by lack of effort by the trustees.

6. Delegation of responsibilities

The trustees must not delegate their responsibilities
unless the trust order clearly allows this or unless
delegation is permitted in statute. The trustees may,
however, employ professionals to assist the trust.

7. Act jointly

The trustees must work together. They must share
responsibility for any wrongdoing or mistakes made.
All trustees are accountable to the beneficiaries.

8. Act without personal profit

The trustees must not benefit personally from being a
trustee. If the trust order permits, they may be
entitled to being paid reasonable expenses incurred in
carrying out their role as trustee.

9. Pay the right people

The trustees must pay trust money to the people on
the trust order only. They will not be excused for
paying the wrong person, even if they mistake the
intention of the trust order and/or took professional
advice to do so.
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10. Trust account information

The trustees must keep full and proper accounts. The
beneficiaries, or their authorised agents, may access
the accounts on request. Other information about the
trust must also be made available to the beneficiaries
upon request.

11. Declare conflicts of interest

The trustees should avoid, if possible, any situation
where a conflict of interest might arise. Where it
cannot be avoided, the trustees’ interests must be
declared, and those trustees should not take part in
negotiations or decision making. For example, trustees
must not vote on any matter that they are involved in
personally with the trust, such as leasing land from the
trust.

Trustees’ meetings

First trustee meeting

A chairperson, a secretary, and a treasurer should be
elected at the first trustee meeting. The selections are
made by the trustees with the consent of the nominees.

Chairperson
The chairperson’s main duties are to:

e organise meetings with the assistance of the
secretary

e ensure that the meeting process is followed and all
matters are attended to

e ensure that everyone is given a fair hearing
e perform their duties calmly under pressure

e endorse the meeting minutes
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e perform their duties as a responsible trustee in
addition to their role as chairperson

e ensure that they do not use their position to
influence trustee voting.
Secretary

The secretary does not have to be a trustee. The
secretary’s main duties are to:

e keep a record of the minutes of all meetings
(trustees’ and beneficiaries’ meetings)

e endorse the meeting minutes
e distribute the meeting minutes

e ensure that the Maori Land Court has the current
trust address

e keep a current list of trustees’ contact details
e receive all correspondence on behalf of the trust

e present correspondence for discussion at trust
meetings

e send all correspondence on behalf of the trust

e ensure that all information is kept in order and is
made available to trustees and beneficiaries when
required.

If the secretary is a trustee, then they still have to
perform their duty as a responsible trustee. If the
secretary is not a trustee, they must not take part in
trust discussions and decisions.

Treasurer

The treasurer’s main duty is to keep meticulous
records of all financial transactions for the trust. The
treasurer should ensure that:
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e the signatories to the trust account have the
authority to sign and that their authorities are
lodged with the bank

¢ financial information is available for the annual
financial report

e the trustees are aware of any limits to their
financial authority and that any authorised
payments do not exceed those limits

e arecord is kept of all financial transactions and of
related documentation, such as invoices and
receipts

e all funds are accounted for

e all financial reports are presented at every trust
meeting

¢ all information is kept in order and is made
available to trustees and beneficiaries when
required.

If the treasurer is a trustee, they should still perform
their duties as a responsible trustee.

Setting trust goals

The trustees set the trust’s goals in accordance with
the terms of the trust order. Those goals can
determine the trust’s work timetable and meeting
schedule.

Professional advice

A trust may seek professional advice from a solicitor
and/or an accountant if it considers it appropriate.
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Ongoing trustees’ meetings

Frequency

The frequency of trustees’ meetings should be
determined by the trust’s business needs. When
setting up the trust or managing any developments,
the trustees may require regular meetings. If there is
little or no business to attend to, meeting
unnecessarily may be a drain on the trust’s resources.

Giving notice

When the need arises, any trustee can call a meeting.
For practical reasons, it is advisable that trustees be
given two to three weeks’ notice of meetings to allow
them make business and travel arrangements.

Quorum

In most instances, the quorum requirements for a
trustee meeting are set out in the trust order. For any
decisions to be made, most of the trustees should be
available.

Voting

Voting at a trustees’ meeting can be done either by a
show of hands or by a secret ballot, whichever is
appropriate at the time. Only the trustees can vote at
a trustee meeting.

Unless it is otherwise stated in the trust order, the
beneficiaries’ voting does not bind the trustees.
However, the voting gives the trustees a clear
indication of the beneficiaries’ intentions.

Where a vote on an issue is evenly split, the
chairperson has the deciding vote.

11
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Attendance

The trustees are free to invite other people to the
meetings, where applicable. In particular, this may
happen when the trust is seeking professional advice.
In general, a trustee meeting should be for the
trustees only, but in some cases, it may be beneficial
for the beneficiaries to attend.

The trustees are obligated to attend all meetings
relating to the trust. If a trustee is continually absent
from meetings, this may result in the Maori Land
Court removing the trustee.

Beneficiaries’ meetings

Frequency

Usually, the trust order stipulates how often
beneficiaries should hold meetings. Where it doesn’t
say, the trustees must use their discretion. The
trustees should be available to attend all beneficiaries’
meetings.

The trustees must keep the beneficiaries informed
about the trust’s business and obtain their support for
any decisions that the trust makes.

Beneficiaries’ meetings can be called in relation to the
following and other matters:

e the election of trustees

the presentation of accounts

* investments

e the purchase of additional land

e a major purchase, such as a woolshed

* mortgages.
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A beneficiaries’ meeting must be called if a requisition
has been signed by the number of beneficiaries stated
in the trust order.

Notice

For practical reasons, it is advisable that two to three
weeks’ notice of a beneficiaries’ meeting be given to
all the beneficiaries and trustees. Where possible, the
trust should send a letter of notification about the
meeting to each beneficiary and trustee. The trust
should also place a notice about the meeting, with a
meeting agenda, in a local newspaper.

Quorum

The trust order should have a quorum in place for
beneficiaries’ meetings. For example, a trust order
can state, “No meeting of beneficiaries shall be
deemed to be constituted unless at least 10 percent of
the beneficial owners are present in person
throughout the meeting.”

Voting

Only beneficiaries can vote on proposed resolutions at
beneficiaries’ meetings. In most instances, the trust
order sets out how voting shall take place. If the trust
order doesn’t state this, the meeting attendees should
decide what they prefer.

Proxy

Some trusts allow for voting by proxy. Where a
beneficiary cannot attend a meeting, they may
authorise, in writing, another person to vote on their
behalf. This person must be twenty years old or over.
The proxy form can be obtained from the trustees.
Shares voted by proxy count towards the quorum
requirements.

13
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Other people who can attend

The beneficiaries can request that only those people
who are entitled to vote are permitted to attend a
meeting. If they don’t request this, then it is up to the
trustees and beneficiaries to decide who else should
be allowed to be at the meeting.

Administration of a trust

Trustees’ authority

The terms of a trust are set out in the trust order.

The trust order lists the powers that the trustees have.
The trust order is one of the most important
documents for the trust, and each trustee should have
a copy and be familiar with it.

Other powers and limitations conferred on trustees by
legislation include:

e Te Ture Whenua Maori Act 1993
e Trustee’s Act 1956

e Income Tax Act 1976

¢ Resource Management Act 1991

e (Charitable Trust Act 1957

Varying the terms of a trust

If the trustees want to review their powers, rights, and
obligations, as set out in the trust order, they need the
support of the beneficiaries, and so they need to hold
a meeting with them. Any changes agreed to at the
meeting can be formalised by filing an application
with the Maori Land Court to vary the trust order.

The court must be satisfied that the beneficiaries have
had sufficient notice of the application to vary the
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trust order and sufficient opportunity to discuss and
consider it. The court must also be satisfied that
there is a sufficient degree of support among the
beneficiaries for the variation.

List of current beneficiaries

The Maori Land Court maintains up-to-date lists of
beneficiaries. The trustees can request a copy of the
list of beneficiaries before a meeting with them.
However, the trustees must maintain the beneficiaries’
contact details.

Annual report

Unless the trust order provides otherwise, the trustees
must prepare annual reports. The trust order may
require that a copy of the annual report be:

e filed in any Maori Land Court office along with the
annual financial report

e presented to the beneficiaries at the next scheduled
beneficiaries’ meeting.

If trust meetings are not held annually, all the annual
reports for the years leading up to that meeting must
be presented.

Financial accounts

The trust must keep a record of all financial
transactions and prepare an annual financial report.
The trustees or beneficiaries may access the accounts
on request.

Audit of accounts

The trust order may require an audit of the accounts
each year where the annual income for the trust is
over $10,000.
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The trust order may require the trust to:

e file a copy of the audit report with any office of the
Maori Land Court

e present the audit report to the beneficiaries at the
next scheduled beneficiaries’ meeting.

Accounts payable

The trustees must ensure that all the accounts and
expenses for which the trust is responsible are paid in
full.

Payments to trustees

The trustees may be entitled to the reimbursement of
actual expenses for performing their duties as a
trustee, such as travel and administration expenses
for trust meetings.

The trustees cannot receive any money or fees for
attending trustees’ meetings unless that is provided
for in the trust order or authorised by the Maori Land
Court.

The trustees can be employed by the trust or have an
interest in any contract with the trust, but they must
not vote or participate in discussions on any matter
concerning their salary, terms of employment, or any
contract in which they may be interested.

Income

After payment of all trust accounts and expenses, the
trustees may use the surplus income in any of the
following ways:

e to pay the running expenses of the trust
e to distribute the money to the beneficiaries

e to make investments
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e to develop the trust assets
e to purchase land and buildings
e to pay goods and services tax (GST).

Trusts may be required to register for GST with Inland
Revenue. For assistance with this, the trustees should
contact their local Maori community officer at Inland
Revenue by phoning 0800 337 776. The advisory
service is free and has been established to help meet the
needs of Maori individuals, organisations, and
businesses.

Administering the trust

Trustee liability

The trustees are liable (jointly and severally) for the
trust property and the assets of the trust.

The beneficiaries can sue any trustee(s) for any loss
incurred by improper or negligent acts of the trustee(s)
by applying to the Maori Land Court or to the High
Court.

No trustee is liable if their vote is recorded against any
decision of the trustees in terms of section 227(6) of the
Act.

The Maori Land Court regards any breaches of trust as

a very serious matter, and trustees who are found to be
at fault can expect to be made to pay for any losses that
they have caused.

Signing documents

The trustees may be required to sign leases, mortgages,
or other documents relating to the trust. Where there
are three or more trustees, they may act by majority
unless the trust order provides for all the trustees to act
unanimously. (See section 227 of the Act.)
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If an individual trustee does not agree with the proposal
passed by a majority, they do not have to sign it. To
avoid liability, the individual should immediately advise
the other trustees and the Maori Land Court in writing.

The Land Transfer Office requires that for a document
to be eligible for registration, all the trustees must sign
it. However, in cases where not all the trustees have
agreed to sign, the Maori Land Court may direct the
execution and registration of the document.

Enforcement of obligations

The Maori Land Court has the power to enforce the
trustees’ obligations in regard to the trust. The court
can require a trustee to make a written report on the
trust’s administration or the trustees’ performances of
their duties. A trustee may also be required to appear
before the Maori Land Court for questioning about the
report.

Investments

A key trustee duty is “to maximise the assets and
minimise the liabilities of the trust” to the best of their
ability and within the law. This may involve investing
trust funds in various ways. Investments must be made
in accordance with the terms of the trust order and the
Trustee Act 1956.

The government does not guarantee investments.
Trustees who invest trust funds must be prudent when
investing and seek expert financial advice.

Proximity to the trusts’ land

There are practical and financial benefits for trustees to
reside in close proximity to the trust’s land. These
include the reduced travel expenses of the trustees. If
trustees live at a reasonable distance away from the
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land, travel reimbursements can be considerable,
especially if beneficiaries’ and trustees’ meetings are
frequent.

More information

For more information about trustees’ duties, please
write to, phone, fax, email, or visit a Maori Land Court
office. Maori Land Court office addresses and email
addresses are listed at the back of this book. The staff
will be pleased to assist you and discuss any matters
with you.

Website: www.maorilandcourt.govt.nz

Maori Land Court offices

Te Taitokerau district Waikato Maniapoto district
Registry Office Registry Office

2nd Floor, Manaia House Level 2, BNZ Centre
Rathbone Street 354-358 Victoria Street

PO Box 1764 PO Box 620

Whangarei Hamilton

Phone: (09) 983 9940 Phone: (07) 957 7880

Fax: (09) 983 9941 Fax: (07) 957 7881

Email: mlctaitokerau@courts.govt.nz ~ Email: mlcwaikato@courts.govt.nz

Auckland information office Waiariki district

135 Kolmar Road
PO Box 23358
Papatoetoe

Registry Office
Hauora House

Haupapa Street
Phone: (09) 279 5850 PO Box 3012

Fax: (09) 279 5852 Rotorua
Email: mlcpapatoetoe@courts.govt.nz — pp .. (07) 921 7402

Fax: (07) 921 7412
Email: mlewaiariki@courts.govt.nz
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Turangi information office

Shop 41

Town Centre

PO Box 273

Tarangi

Phone: (07) 386 0183
Fax: (07) 386 0183

Aotea district

Registry Office

Ingestre Chambers

74 Ingestre Street

PO Box 7178

Wanganui

Phone: (06) 349 0770

Fax: (06) 349 0771

Email: mlcaotea@courts.govt.nz

Takitimu district

Registry Office

2nd floor, Heretaunga House
Cnr Lyndon and Warren Streets
PO Box 134

Hastings

Phone: (06) 974 7630

Fax: (06) 974 7631

Email: mlctakitimu@courts.govt.nz

Te Tairawhiti district

Registry Office

Nga Wai E Rua
Reads Quay

PO Box 849

Gisborne

Phone: (06) 869 0370
Fax: (06) 869 0371

Email: mlctairawhiti@courts.govt.nz

Te Waipounamu district

Registry Office

76 Peterborough Street

PO Box 2200

Christchurch

Phone: (03) 962 4900

Fax: (03) 962 4901

Email:
mlctewaipounamu@courts.govt.nz

National Office

Vogel Building

Aitken Street

PO Box 2750

Wellington

Phone: (04) 918 8943

Fax: (04) 918 8942

Email:
mlcnationaloffice@courts.govt.nz
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